THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered today (1)

was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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ON BRI EF

Bef ore COHEN, MEl STER, and McQUADE, Adninistrative Patent
Judges.

McQUADE, Admi nistrative Patent Judge.

DECI S| ON ON APPEAL

Robert G Hanl on appeals fromthe final rejection of

claims 1 through 10, all of the clains pending in the

! Application for patent filed July 26, 1995.
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appl i cation.
The invention relates to "a closure seal for cartons that

prevents undetectable entry to the carton's contents”

(specification, page 1). Caim1l is representative and reads
as follows:

1. A tanper-evident closure seal having a top surface
and a bottom surface, the bottom surface having an adhesive
coating and the top surface having on it a pattern having
adj oi ning high-gloss and natte areas.

The reference relied upon by the exam ner as evi dence of
obvi ousness i s:

Jones, Jr. (Jones) 3,854,581 Dec. 17,
1974

Clains 1 through 10 stand rejected under 35 U. S.C. § 103
as bei ng unpat ent abl e over Jones.

Reference is nmade to the appellant's main and reply
briefs (Paper Nos. 7 and 9) and to the exam ner's fina
rejection and answer (Paper Nos. 5 and 8) for the respective

positions of the appellant and the exam ner with regard to the

merits of this rejection. On page 2 in the main brief under
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the "G ouping of d ainms" heading, the appellant states that

"Clains 1-10 stand or fall together." Therefore, and in
accordance with 37 CFR 8§ 1.192(c)(7), we shall decide
the appeal on the basis of representative claiml, with clains
2 through 10 standing or falling therewth.

Jones di scloses a tanper-indicating | abel 15 conpri sing,
inter alia, |label material 11 conposed of a foaned, stretched,
uniaxially oriented polyolefin film a pressure-sensitive
adhesive 13 on the bottom surface of the filmand ink printing
18 (e.g., the word "CUSTOVE"') on the upper surface of the
film Figures 4 and 5 show the | abel applied to a container
as a closure seal. Jones explains that

[t] he foami ng and stretching contribute

substantially to the high gl oss decorative

appearance of the filmmterial and provide a

telltale indication of tanpering if attenpted to be

renoved. As the filmis weak in the |ongitudina

direction it tears easily if attenpted to be

renmoved. In addition, as the adhesive resists any

attenpt to strip the material fromthe surface of

the article to which it is applied, the materi al

wri nkl es permanently and noticeably upon bei ng

stripped fromthe surface. Accordingly, the tape or

| abel of the invention is particularly useful as a

tanperindicating [sic] device [colum 1, |ines 30
t hrough 41].

At issue in this appeal is whether Jones teaches, or
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woul d have suggested, a closure seal having on its top surface
a pattern having adjoining high-gloss and natte areas as
recited in claiml1l. The exam ner considers that "[t]o form
the top surface [of the Jones | abel] from adjoi ning high-gl oss
and matte areas woul d have been obvious to a skilled artisan”
(final rejection, page 2). The appellant, on the other hand,
subm ts that

[t] he closure seal of the present application

has on its top surface a pattern having adj oi ni ng

hi gh-gl oss and natte areas. Such a pattern is

rendered invisible when covered with a clear,

transparent adhesive tape. Thus, if the seal is cut

(in order to gain access to a container) and then

overlaid with a transparent seal in register with

the original seal

the original pattern will not appear, providing evidence
of the possibility that there has been access to the

cont ai ner. . . . Thus, unlike Jones, Jr., where the tanper

evi dence is purely nechanical, the tanper evidence

provi ded by the present closure seal is purely visual.
Nowher e does the reference suggest formng on his | abe

any particular pattern (except the word
"custons"), let alone a pattern having
adj oi ni ng high-gl oss and natte areas.

Mor eover, since he nmakes no use of the
pattern for evidence of tanpering

, there would be no incentive to nDdlfy the
pattern on his |abel [main brief, page 3].

From our perspective, the top surface of the Jones |abe

15 bearing the printed word "CUSTOVE" woul d have been
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suggestive of a pattern having adjoining high-gloss and natte
areas as recited in claiml1l. Mre particularly, the word
"CUSTOVE" and the surroundi ng background | abel naterial 11
constitute a pattern on the top surface of the | abel/seal as
broadly recited in the claim Label material 11 has a high-
gl oss appearance and therefore defines a high-gloss area of
the pattern. Al though Jones does not expressly describe the
ink 18 used to print "CUSTOVS' as exhibiting a "matte" finish,
the term"nmatte” has a relatively broad definition, i.e.,

"l acki ng or deprived of luster or gloss" (Webster's New

Collegiate Dictionary (G & C. Merriam Co. 1977). In our

opi nion, one of ordinary skill in the art would have found it
obvi ous to use an ink having such a finish on the Jones | abe
for enhanced contrast with the high-gloss

background. The appellant's contention that his pattern is
rendered invisible when covered wwth a clear, transparent
adhesi ve tape is not persuasive because it is not comensurate
with the rather broad scope of claim21 which contains no such
limtation. 1In the sane vein, claiml is devoid of any
limtation requiring the tanper-evident aspect of the clained

seal to be purely visual as opposed to nechani cal
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For these reasons, the differences between the subject
matter recited in claiml1l and the prior art are such that the
subject matter as a whol e woul d have been obvious at the tine
the invention was made to a person having ordinary skill in
the art. Therefore, we shall sustain the standing 35 U.S.C. §
103 rejection of claim1, and of clains 2 through 10 which
stand or fall therewith, as being unpatentable over Jones.?

The decision of the exam ner is affirmed; however, since
the basic thrust of the affirmance differs fromthat advanced
by the exam ner in support of the rejection, we designate the
affirmance to be a new ground of rejection under 37 CFR §
1.196(b) in order to provide the appellant with a fair

opportunity to react thereto. See In re Kronig, 539 F. 2d

1300, 1302, 190 USPQ 425, 426-27 (CCPA 1976).

37 CFR 8§ 1.196(b) provides that the appellant, WTH N TWD

MONTHS FROM THE DATE OF THE DECI SI ON, nust exerci se one of the

followi ng two options with respect to the new ground of

2 1n the event of further prosecution, both the exam ner
and the appellant may wi sh to consider whether the references
i n dependent clainms 2 and 6 to a high-gloss pattern are
i nconsistent with the definition of the pattern in parent
clains 1 and 5 as having both high-gloss and natte areas.
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rejection to avoid term nation of proceedings (37 CFR
8§ 1.197(c)) as to the rejected cl ai ns:
(1) Submit an appropriate anendnent of the
clainms so rejected or a showing of facts relating to
the clains so rejected, or both, and have the matter

reconsi dered by the exam ner, in which event the
application will be remanded to the exam ner.

(2) Request that the application be reheard
under 8§ 1.197(b) by the Board of Patent Appeals and
Interferences upon the same record. .

No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR

§ 1.136(a).

AFFI RVED; 37 CFR § 1. 196(b)

| RWN CHARLES CCOHEN )
Adm ni strative Patent Judge

BOARD OF PATENT
JAMES M MEI STER

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

JOHN P. McQUADE
Adm ni strative Patent Judge
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